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IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT, 


OCTOBER TERM, 1920. 


SAMUEL C. PANDOLFO, 
Plaintiff in Error, 


VS, 
No. 3589, 
BANK OF BENSON, a Corporation, 


et al., 
Defendants in Error, 


In Error to the District Court of the United States within 
and for the District of Arizona, at Phoenix, 
Honorable David P. Dyer, District Judge. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT. 


This is an action for libel instituted by plaintiff in 
error against the defendants, which are banking cor- 
porations of the State of Arizona, and members of 


ee 


the Arizona Bankers’ Association, except. the indi- 
vidual defendant, Morris Goldwater, who was the 
secretary of said Arizona Bankers’ Association. 

The original petition in this case was filed in the 
United States District Court within and for the Dis- 
trict of Arizona, at Phoemx, on Januiay 6, 1919) “Gm 
April 14, 1919, an amended petition was filed in said 
cause, Which (omitting caption and signatures) is as 
follows, to wit: 


Amended Petition. 


‘‘Comes now the said plaintiff with leave of 
the Court first had, and files this, his amended 
petition, and alleges: 

‘That the plaintiff is a citizen of the State of 
Minnesota, residing in the County of Stearns, m 
said State. 

‘That the defendants, Bank of Benson, Bank 
of Bisbee, Citizens Bank & Trust Co., Miners 
& Merchants Bank, Buckeye Valley Bank, Casa 
Grande Valley Bank, Bank of Chandler, Bank of 
Dunean, Bank of Douglas, Arizona Central 
Bank, The Citizens Bank, Glendale State Bank, 
Security State Bank, Pinal Bank & Trust Co., 
Old Dominion Com. Co., Merchants & Stock 
Growers Bank, Holbrook State Bank, Bank of 
Jerome, Bank of Lowell, Mesa Citv Bank, Salt 
River Valley Bank, State Bank of Metealf, Bank 
of Miami, Gila Valley Bank & Trust Co., State 
Bank of Morenci, Santa Cruz Valley Bank & 
Trust Co., Sonora Bank & Trust Co., Bank of 
Oatman, The Commercial Bank, Pavson Com. & 
Trust Co., Central Bank of Phoenix, Citizens 
State Bank, Phoenix Savings Bank & Trust Co., 
Valley Bank, Bank of Arizona, Commercial Trust 
& Savings Bank, Yavapai County Savings Bank, 
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Bank of Safford, St. Johns State Bank, San 
Simon Valley Bank, Bank of Northern Arizona, 
Bank of Superior, Farmers & Merchants Bank, 
Citizens Bank, Merchants Bank & Trust Co., 
Southern Arizona Bank & Trust Co., Willeox 
Bank & Trust Co., Williams State Bank, Bank of 
Winslow and Arizona State Bank, are all bank- 
ing corporations organized under the laws of the 
State of Arizona and citizens of said State, with 
their respective offices and places of business at 
the cities of Benson, Bisbee, Bisbee, Bisbee, Buek- 
eve, Casa Grande, Chandler, Dunean, Douglas, 
Flagstaff, Flagstaff, Glendale, Glendale, Flor- 
enee, Globe, Holbrook, Holbrook, Jerome, Lowell, 
Mesa, Mesa, Metcalf, Miami, Morenci, Morenci, 
Nogales, Nogales, Oatman, Parker, Poy sen, Phoe- 
mix, Five Points, Phoenix, Pheenix, Phoenix, 
eMerecit. Presectt, Presecti, Saffcrl, St. Jolms. 
San Simon, Snewflake, Sunerior, Teme, 
Thatcher, Tueson, Tueson, Willeox, Williams, 
Winslow and Winslow, in the State of Arizona. 
‘*The defendants, First National Bank of Clif- 
ton, First National Bank cf Glebe, First National 
Bank of Donglas, First National Bank of No- 
gales, National Bank of Arizona, Phoenix Na- 
tional Bank, Preseott National Bank, Tempe Na- 
tional Bank, First National Bank of Tombstone, 
Arizona National Bank, Consolidated National 
Bank, First National Bank of Yuma and Yuma 
National Bank, are banking corporations organ- 
ized under the laws of the United States, con- 
ducting their respective banking businesses at 
the cities of, respectively, Clifton, Globe, Dong- 
las, Nogales, Phoenix, Phoenix, Prescott, Temne, 
Tombstone, Tucson, Tucson, Yuma and Yuma, 
the State of Arizona, and are all citizens of said 
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State, and that the defendant Morris Goldwater 
is a resident of the City of Prescott, in the State 
of -Arizona, and a citizen of said State. 

‘*Plaintiff states that at all the times herein- 
after mentioned, and long prior thereto, the de- 
fendants were, and now are, banking corpora- 
tions, duly organized and existing as aforesaid, 
and, as such, have long prior to the matters 
heremafter reterred to heretofore organized 
themselves into and at all the times herein menu- 
tioned, and now, conduet and operate a volun- 
tary association known as the Arizona Bankers’ 
Association, of which all the defendants, at all 
the times hereinafter mentioned, and long prior 
thereto, were members, except the defendant 
Morris Goldwater, who is an individual and who 
at all the times hereinafter mentioned and long 
prior thereto was, and now is, the secretary of 
suid Arizona Bankers’ Association. 

‘Plaintiff further states that said defendants, 
under said style of Arizona Bankers’ Associa- 
tion, were and are engaged in the business of 
printing and publishing a certain book and pam- 
phlet called ‘Proceedings of the Arizona Bank- 
ers’ Association’, and that said defendant Mor- 
ris Goldwater, as the -secretary of said Arizona 
Bankers’ Association, knowingly acted with the 
said Arizona Bankers’ Association m_ printing 
and publishing and distributing the said book 
and pamphlet so printed and published contain- 
ing said proceedings of said Arizona Bankers’ 
Association, to the public. 

“Phat said book and pamphlet was at all sueh 
times printed and published yearly by said Ari- 
zona Bankers’ Association, assisted by Morris 
Goldwater, defendant, and was by them largely 
circulated throughout the states of Arizona, 
Texas, New Mexico, California and [linois, and 


particularly throughout the entire states of Ari- 
zona and New Mexico, where the plaintiff is well 
known, and throughont the United States of 
America generally, and was widely read by 
bankers and business men generally. 

**Plaintiff states that he has at all times con- 
ducted and demeaned himself as an honest and 
upright citizen of the United States of America, 
and of the states of New Mexico, Texas and Min- 
nesota, where he had resided during the past 
mew veCats; that ever since the ...... day of 
Reso , 1917, he has been emploved as the 
president of the Pan Motor Company, an auto- 
mobile manufacturing company organized and 
existing under and by virtue of the laws of the 
State of Delaware, and having its nrincipal of- 
fice in the City of St. Cloud, in the State of Min- 
nesota, 

Sato stiitiler states titat vntil the com- 
mission of the several grievances by the de- 
fendants hereinabove set forth he was well re- 
puted, esteemed and accepted by and among his 
neighbors and acquaintances to whom he was 
known throughout the states hereinbefore men- 
tioned, and throughout the United States, as a 
person of good name, fame and credit and as a 
business man and a corporation officer of honesty, 
miteerity and fidelity. 

“And plaintiff alleges that defendants, well 
knowing such fact, and intending, wickedly and 
maliciously, to injure the plaintiff im his good 
name, fame and eredit as an individual and as a 
business man and corporation officer, and as such, 
to bring him into public hatred, scorn, ridicule, 
contempt, infamy and disgrace, and to deprive 
him of the benefits of public confidence, and to 
cause it to be believed by his business associates 
and among good and worthy citizens of the 
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United States that plaintiff had been guilty of 
corrupt, dishonest, dishonorable and eriminal 
conduct in and about the discharge of his duties 
as a corporation offieer and in and about the 
transaction of financial matters and as a business 
man, and in the transaction of insuranee business 
in the State of Texas (in which he had been previ- 
ously emploved); and in order to eause it to be 
believed by said hereinbefore mentioned — per- 
sons that the plaintiff had been guilty of eriminal 
eonduct and practices, of embezzlement and theft, 
and obtainmg monev under false pretenses in 
and about the transaction and diseharge of finan- 
eial matters; and in order to cause it to be be- 
lieved by said persons hereinbefore mentioned, 
and the publie generally, that the plaintiff had 
been guilty of-a violation of the eriminal laws of 
the states of Texas, New Mexico and Arizona, 
and had been guilty of the crimes cf embezzlement, 
theft, lareeny, obtainmg money under false 
pretenses and of violating the msuranece laws of 
the State of Texas, by directly or indirectly un- 
lawfully taking, receiving or retamimg monevs 
legally belonging to other persons, and of writ- 
ing insurance in the State of Texas in violation 
of the law; and intending to vex, oppress, im- 
poverish and wholly ruin the plaintiff, did, on or 
About (lie eee ee daveouevri, 191S in Vol. X 
of the book or pamphlet known as the ‘Proceed- 
ines of the Arizona Bankers’ Association’, pub- 
lish and cause and procure to be published of 
and concerning the plaintiff a certain false, 
wicked, malicious, defamatory and libelous ar- 
ticle, as follows, to wit: 


“<The Seeretarv: Mr. President, before 
vou take up anv other matters, T have a letter 
here that I want to read. This is a letter 


te 
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addressed to the Secretary of the Arizona 
Bankers’ Association and also to the Secre- 
tary of the New Mexico Association. It says: 
“Mr. Morris Goldwater, Secretary State 
Bankers’ Association, Preseott, Arizona. 
Mr. J. C. Christensen, Seeretarv Bankers’ 
Association, Raton, New Mexico. 

Gentlemen: You have operating in Arizona 
and New Mexico one Mr. S. C. Pandolfo, who 
reeently moved from San Antonio. I am 
writing you, gentlemen, with reference to 
this man Pandolfo, as he is a double-barreled 
erock. The Commissioner of Insurance of 
Texas revoked his heense outright and _ re- 
fused him the privilege of writing insurance 
in Texas on account of him coitinuously 
violating the law. Onr Bankine Commis- 
sioner forbade state banks from buvine paver 
from this fellow, or in anv manner taking 
obligations in which he was interested. 

He has crooked more people and in more 
ways than most anv fellow we have ever had 
in this part of the country in a long time. 
T believe that it is only just to the bankers 
in vour state that vou tip them off to thi: 
fellow. If von do not he is certainly going 
to hang a lot of them before he is found out. 
He is one of the crookedest white men T have 
ever seen. His present address, T under- 
stand, is at Tnenmeari, and he is promoting 
some kind of an Automobile Insuranee Com- 
pany, the results of whieh that he will be 
getting a lot of money out of the promotion, 
and the company will be breke about the 
time it shall begin its operation. 


Yours very truly, 
President.’’ 


So 


It is such a letter that I did not care to 
put it in print and send it out as a warning, 
as I did not know but what I might be 
held up and hbeled for something, so I 
thought I would read it here to you all.’ ”’ 


‘And, having so published said false, defama- 
tory and libelous matter. of aud concerning the 
plaintiff, the defendants cirenlated the same, and 
caused it to be cireulated among business men, 
bankers and others throughout the States of Ar- 
zona, Texas, New Mexico, California, Dlinois and 
other States of the United States. 

“Plaintiff alleges that the defendants well 
knew that said statements so published of and 
eoneerming the plaintiff, as aforesaid, were abso- 
Intely false and untrue, and that the same were 
published with the malicious and express intent 
of defaming and injuring the plaintiff. 

‘Plaintiff further savs that said book and 
pamphlet im which said libelous article was so 
published as aforesaid is a book and pamphlet of 
large cirnlaticon, as hereimbefore alleged, and is 
generally considered of great influence and power 
among banking institutions thronghout the United 
States of America, and that the defendants, the 
publishers of said book and pamphlet, are rea- 
enablv worth mere then fifty million dollars 
($50,000,000.00). 

‘Wherefore, plaintiff savs that. bv reason of 
the premises, he has heen brought into pubhe 
hatred, scorn, ridicule, contempt, infamy and dis- 
grace; has been deprived of the benefits of pub- 
lie confidence, both as an individual and as a cor- 
porate emplove and officer; has suffered great hu- 
miliation and mental pain and angnish, and has 
grievously suffered in his reputaticn, and has 
been damaged by the libelons publication so made 
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of and concerning him by the defendants, as 
aforesaid, in the sum of five hundred thousand 
dollars ($500,000.00) as actual damages, and in 
the further sum of five hundred thousand dollars 
($500,000.00) as punitive damages, for which he 
prays judgment, with his costs.’’ 


Thereafter, in due time, the defendants filed their 
separate motions to strike ont portions of plaintiff’s 
said amended petition and separately demurred to 
said petition upon the ground that the same wholly 
failed to state facts sufficient to constitute a cause of 
action; which said motions to strike and demurrer 
are as follows (caption omitted): 


“Come now the defendants named in the com- 
plaint herein, by their attorneys, Annstrong, 
Lewis & Kramer, and severing as to their de- 
fense, separately plead to the complaint of plain- 
tiff herein, as follows: 


Motions to Strike. 
i 


“Wach defendant moves the Court to strike 
from line 24, page 5 of the complaint, the words 
‘eriminal conduct’ as surplusage. 


Ne 
‘Hach defendant further moves the Court to 
strike from the complaint the following words in 
lines 30, 31 and 32, page 5, and line 1, page 6, of 
the complaint, to wit, ‘eriminal conduct and prac- 
tices of embezzlement and theft, and obtaining 
money under false pretenses in and about the 


transaction and discharge of financial matters’ as 
surplusage. 
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‘“Waeh defendant further moves the Court to 
strike from the complaint the following words in 
lines 2, 3 and 4, page 6 of said complaint, to wit: 
‘that the plaimtiff had been gmilty of the viola- 
tion of the criminal laws of the States of Texas, 
New Mexico and Arizona’ as surplusage. 


IV. 

“Hach defendant further moves the Court to 
strike from the complamt the following words 
found in lines 4, 5 and 6, page 6 of said com- 
plaint, to wit: ‘and had been guilty of the crimes 
of embezzlement, theft, larceny, obtaining money 
under false pretenses’ as surplnsage. 


V. 


‘“‘Wach defendant further moves the Court to 
strike from the complaint the following words 
found in lines 7, 8 and 9, page 6 of said com- 
plaint, to wit: ‘by directly or indirectly unlaw- 
fully taking, receiving or obtaining moneys. le- 
gally belonging to other persons’ as surplusage.”’ 


DEMURRER. 


‘“Without waiving said motions, each defend- 
ant separately demurs to said complaint upon the 
ground that said complaint wholly fails to state 
facts sufficient to constitute a cause of action as 
against it. 

‘‘Wherefore, each defendant prays that said 
complaint be dismissed as to it and that it recover 
its costs.’’ 


Thereafter, on March 9, 1920, the separate demur- 
rers and motions to strike filed bv the defendants 
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‘ame on for hearing im the United States District 
Court within and for the State of Arizona, at Phoenix, 
before Honorable David P. Dyer, Judge, and, after be- 
ing duly argued and submitted, the Court duly sus- 
tained said demurrers and motions to strike, and 
struck out of plaintiff’s amended petition the parts 
agaist which the defendants had moved, and also 
held that plaintiff’s petition wholly failed to state any 
eause of action against the defendants. 

Thereafter, plaimtiff declining to plead further, 
final judgment was rendered dismissing the plaintiff’s 
petition for the reason that the same wholly failed to 
state any cause of action and entering final judgment 
in favor of the defendants. From this final judgment 
the plaintiff duly sued out lis wnt of errer to this 
Court and the cause as now pending in this Court 
involves simply the propricty of the action of the 
District Court in striking out portions of plaintiff’s 
amended petition and in holding that  plaintiff’s 
amended petition wholly failed to state a cause of 
action against the defeudants. 


(a 


ASSIGNMENTS OF ERROR 
REBIE DOIN 


The errors of the United States District Court 
within and for the State of Arizona, relied upon by 
the plaintiff in error, are the following: 


1. The Court erred in sustaining the motions to 
stiike of the defendants below the following words 
from plaintiff’s petition as surplusage, to wit: 


(a) From line 24, page 5, ‘‘criminal conduct’’. 


(b) From lines 30, 31 and 32, page 5, and line 1, 
page 6, ‘eriminal conduct and practices of embezzle- 
ment and theft and obtamime money under false 
pretenses in and about the transaction and discharge 
of financial matters’’. 

(¢) From lines 2, 3 and 4, page 6, ‘‘that the plain- 
tiff had been guilty of the violation of the criminal 
laws of the State of Texas, New Mexico and Arizona’’. 


(d) From lines 4, 5 and 6, page 6, ‘‘and had been 
guilty of the erimes of embezzlement, theft, larceny, 
obtaining money under false pretenses’’. 


.(e) From lines 7, 8 and 9, page 6, ‘‘by directly or 
indirectly unlawfully taking, receiving or obtaining 
money legally belonging to other persons’’. 


2. The Court erred in sustaining the demurrer of 
the defendants below to the petition of the plaintiff 
below and plaintiff in error herein. 


== 


POINTS AND AUTHORITIES. 
I. 


The District Court erred in sustaining defendants’ 
motions to strike out parts of plaintiff’s amended 
petition and in holding that the parts stricken out 
were surplusage. 


(ve, Vol. XXV, page 452; 

Morrison v. Smith et al., 69 N. E. 725, 42 N. Y. 
Suppl. 681; 

White v. Parks ef al., 93 Ga. 633, 20S. E. 78. 


Ie 


The trial court erred in sustaining defendants’ de- 
murrer to plaintiff’s amended petition and in holding 
that plaintiff’s amended petition wholly failed to 
state any cause of action as against defendants. 

(a) A member of a voluntary association is respon- 
sible for the tortious acts committed by the associa- 
tion when it can fairly be assumed that they were 
within the scope of the purposes for which the or- 
ganization was formed. 

4 Oc, 312, 313; 

orem King. Mney. of Law, page 1138; 

white ., Parks, 93 Ga. 633, 20 S. E. 78; 

Mouetze ve Luteur, 7¢ Vis. 236, 46 N. W. 125, 
Dale Iv. ak. 86; 

Tontwell vy. Warr, 71 Vt. 1, 42 Atl. 607, #5 L. 
ines oUs. (6 Am, st. Sep. 7416; 

Weston v. Barnicoat, 175 Mass. 454, 49 L. R. A. 
613; 

Vredenburg v. Behan, 33 La. Ann. 627; 

Davison v. Holden et al., 55 Coun. 103, 10 Atl. 

| O15; 


ie 


Connell v, Stalker, 21 Mise. (N. Y.) 609; 

Sunmonds v. Southern Rifle Club, 52 La. Ann. 
aes 

April vy, Bardi se Nea elie 2G 

McDowell v. Joice, 149 Til. 124; 

Coleman vy. Coleman, 78 Ind. 344; 

Lyneh v. Postlethwaite, 7 Mart (la.) 69, 12 
Ain. Dee. 495; 

Taft v. Ward, 106 Mass. 518; 

Machinists National Bank v. Dean, 124+ Mass. 
81. 


(b) In the absence of a statutory provision, suits 
against voluntary associations should be brought 
against the individual members, whether individuals 
or corporations. 


Davison vy. Elolen et aly 55 Conn, 103 10eewie 
old; 

State ex rel. Attorney-General v.. Kansas City 
Live Stock Exchange et al., 109 S. W. 675; 

American Steel Co. v. Wire Drawers Union, 
90 Fed. 598. 


(c) The assent of members of a voluntary associa- 
tion may be presumed where the act committed is in 
furtherance of the common purpose or object of the 
association. 


5 Corpus Juris 1364, Note 30, Subdivision C. 


(d) Demurrer will not lie against a complainant be- 
cause it fails to allege that the words complained of 
were uttered by authority of the corporation, or that 
the utterances were subsequently ratified. 


Vol. V, Fletcher’s Cyclopedia Corporations, 
page 5240. 
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ARGUMENT. 


The sole question to be reviewed upon this writ of 
error is the action of the trial court in striking out 
portions of plaintiff’s amended petition and in sus- 
taining the demurrer to plaintiff’s amended petition, 
for the reason that the same was held by the trial 
conrt not to state any cause of action as against the 
defendants, or any of them. 


I. 


Motions to Strike. 


Defendants’ motions to strike certain allegations of 
plaintiff’s petition were based on the ground that the 
matter sought to be eliminated from the amended pe- 
tition is unnecessary imnmendo, but we contend were 
not well taken, and should have been overruled by the 
trial court. 

Defondants, in support of their motions to strike, 
in the trial court, cited 25 Cve 452, where it is said: 


‘*The innuendo may be treated as surplusage 
where it is used in connection with words which 
are unequivocal and actionable per se, and it is 
held that where plaintiff in an action has, by 
innuendo, put a meaning upon the alleged de- 
famatory publication which is not supported by 
its language or proof, the Court may nevertheless 
submit the case to the jury, if the publication is 
defamatory per se. But where tle communiea- 
tion is not actionable per se, and the innuendo is 
used to impute a defamatory meaning, plaintiff 
is bound by the construction which he has given 
to the words in the innnendo,’’ 
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It is difheult to see where the above ruling, if ob- 
served, warrants the striking out of the language in 
the petition, or, in other words, the imiuendo which is 
sought to be stricken. The gist of the matter com- 
plained of in the petition is a letter addressed to the 
secretary of the defendants’ association which was 
read to the association and byw officers of the associa- 
tion caused to be published in the volume of that 
year’s proceedings of the association. The letter is 
set out in the petition, and in effeet says: 

“Tam writmg you, gentlemen, with reference 
to this man Pandolfo as he is a double barrelled 
crook. * * * He has crooked more people and in 
more ways than most any fellow we have ever 
had in this part of the “country in a long time. 
* * * Te is one of the crookedest white men [ 
have ever seen.’’ 


The word ‘terook’’ used in the letter has various 
meanings (Mr. Webster defines it ‘Sa person given to 
fraudulent practices, an accomplice of thieves, forg- 
ers, ete.), and needs explanation as to what the 
writer of the letter intended to imply by its use, and, 
therefore, it was and is proper for the plaintiff in 
usmg the innnendo in his petition which he deemed 
the words ‘‘erook’’ and ‘‘erooked’’? used meant, to 


characterize the particular kinds of dishonesty that 


ae ” 


the terms ‘‘erook’’ and ‘‘erooked’’ implied. 

The New York Court of Appeals, in the case of 
Morrison -aemith et aly 69 Noe nassins.om tlic 
use of innuendo in a petition for hbel upon an artiele 
libelous per se, held where an artiele is hbelous per se 


the ease shonld be submitted to the jury, though 


aaa yee 


plaintiff has by innuendo put a meaning on the al- 
leged hbelous publication which is not supported by 
its language or proof. 


Also, to the same effect, sce 


White v. Parks ct al., 20 S. E. 78; 
Cre, Vol. XXV, page 452. 


In view of the foregoing rule and authorities, the 
motions to strike ought to have been denied. 


Il. 


DEMURRER. 


As to the demurrer of the defendants, whieh is 
general and by which all of the plaintiff’s allegations 
in lis amended petition, which are well pleaded, are 
admitted, we respectfully submit that the demunrier 
is not well taken, and should have been overruled. 

The demurrer and the ruling of the trial court 
seem to be based upon a nisapprehension of the 
allegations of the amended petition. The amended 
petition does not charge a eopartnership to exist be 
tween the defendants, but merely a voluntary associa- 
tion composed of various corporations, among its 
objects and purposes being to print and publish a 
book or pamphlet ealled ‘*Proceedings of the Arizona 
Bankers’ Assoeiation’’. The amended petition ex- 
pressly charges that the defendants, under the name 
of the Arizona Bankers’ Association, were engaged im 
the business of printing and publishing a certain book 
or pamphlet ealled the ‘‘Proceedings of the Arizona 
Bankers’ Association’’, and in which book or pam- 
phlet the libelous article is contained and published. 

Under sueh circumstances a member of a voluntary 
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association is responsible for the torticus aets ecom- 
mitted by the association when it ean fairly be as- 
sumed that they were within the scope of the pur- 
poses for which the organization was formed. 


4 Cye 312; 

25 Am. & Eng. Eneye. ie Law, page Be 

White v2 Parks, 03706337020) s. K. 

Muetze v. Tuteur, 77 Wis. 236, 46 N. 9 
On kK. A. 86. 

Boutwell v. Mant, (1 Vt 1, 2 At G07 oe 
Re Ay 803; 

Vredenburg v. Behan, 33 La. Ann. 627; 

Davison v. Holden et al. 55 Conn. 103, 10 
Atl. 515; 

Weston v. Bamiucoatjl7s Alass, 452540 sia ie 
A. 613; 

Connell v. Stalker, 21 Wise CN] Yo) 609- 

Simmonds v. Souther Rifie’Clul, 52 Maen 
114; 

Apia! vo Bardeen Y Appin 220. 

MeDowell v. Jloice, 149 IN], 124: 

Coleman v. Coleman, 78 Ind. 3844; 

Lanch v. Postlethwaite, 7 Mart (lWags6o) te 
Ami. Decrees; 

Tait vo Ward, 106 Minss. ols: 

Maehinists National Bank v. Dean, 124 Mass. 81. 


Tn the absence of statutory provisions, suits against 
voluntary associations should be brought against the 
individual members, whether individuals or corpora- 
tions. 


Davison v. Holden et al., 55 Conn. 103, 10 
Atl, 515; 

State ex rel. Attorney- Car aleve Wansas City 
Livestock Exchange et al., 109 8S. W. 675; 

American Steel Co. v. Wire Drawers Umon, 90 
Fed. 598. 
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The assent of members of a voluntary association 
may be presumed where the act committed is in fur- 
therance of the common purpose or object of the 
association. 


5 Corpus Juris 1364, Note 30, Subdivision (C. 


In this case one of the common purposes of the 
defendants’ association was to publish the book in 
which the lbelous article was contained and pub- 
lished. 


Demurrer will not lie against a declaration because 
it fails to allege that the words complained of were 
uttered by authority of the corporation, or that the 
utterances were subsequently ratified. 


Vol. V, Fletcher’s Cvyelopedia Corporations, 
page 9245. 


There is nothing which appears on the face of the 
amended petition in this case that shows or could be 
construed to show that the hbelons article is a priv- 
ileged communication, and therefore we deem it un- 
necessary to answer defendants’ argument advanced 
in the trial court on that point of their demurrer. 

For all of the reasons above enumerated, we ear- 
nestly imsist that the Distriet Court erred in sustain- 
ing defendants’ motions to strike out parts of plain- 
tiff’s amended petition, and im sustaining the defend- 
ants’ demurrer and holding that plaintiff’s amended 
petition wholly failed to state any cause of action 
against the defendants. For these reasons the Court 
erred in rendering final judgment in favor of the de- 
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fendants, and the judgment should, therefore, be 
reversed and the cause remanded so that a trial 
thereof may be had. 


Respectfully submitted, 


JONES, HOCKER, SULLIVAN & ANGERT, 
Counsel for Plaintiff in Error. 


